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Appealfrom the District Court of MercerCounty, South
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REVERSEDAND REMANDED.

Opinion of the Court by Maring, Justice
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Gilbert v. Gilbert

No. 20060306

Maring, Justice.

[} 1] Kari Merritt, formerly knownasKari Gilbert, appeals
from adistrict courtorderdenyingher motion to move
with herchild to WestVirginia. We concludethe district
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court'sfinding the moveis not in the child's bestinterests
Is clearly erroneousandwe reverseandremandwith

instructionsthe courtenteran ordergrantingthe motion to
moveandestablishingan appropriatevisitation schedule.

[} 2] Merritt andBoe Gilbert weremarriedin 1998,and
haveonechild together.Merritt alsohasphysicalcustody
of a secondchild from a previousrelationship.ln 2001,
Merritt andGilbert divorced.Merritt wasawardedsole
custodyof the parties'child, andGilbert wasawarded
visitation. The partiesagreedGilbert would havevisitation
everyotherweekendgeveryotherholiday, andextended
summelvisitation startingwith two weeksthe first yearand
increasingpneweekeachyearuntil Gilbert hada total of
eightweeksof summelrvisitation. The partiesareflexible
with the visitation scheduleandGilbert oftenhasmore
visitationthanwasordered.

[} 3] Merritt marriedMichael Merritt in July 2006.Michael
Merritt livesin Ripley, WestVirginia, but his occupation
requiresextensiveravelto variouslocationsin the United
Statesandheis oftenonly in WestVirginia for
approximatelyfour monthsa year. Michael Metrritt testified
his employerprovidestransportatiorto the job sitesfrom
WestVirginia, andhewould be requiredto pay his own
travelexpense# hedecidedto live in anotherstate.

[} 4] Merritt is pursuinga degreein addictionstudies,and
will fulfill herdegreerequirementsftercompletingan
internship.Merritt testifiedshewould haveto relocate
within the stateto pursuehercareerbecausehereareno
addictioncounselingpositionsin MercerCounty,where
shecurrentlyresides Merritt hassecuredaninternship
positionin WestVirginia, andwasoffereda permanent
positionuponcompletionof the internship.Merritt testified
shewill earnapproximately$10,000peryearmorein West
Virginia asanaddictioncounselor.

[} 5] In 2006, Merritt movedfor permissionto movethe
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parties'child to WestVirginia. After a hearing,the district
courtdeniedMerritt's motion. The courtconcludedhe
movewasnot in the child's bestinterestdecauset would
negativelyimpactthe child's quality of life andthe child's
relationshipwith Gilbertandextendedamily.

[} 6] A district court'sdecisionon relocationis a finding of
fact, which will not bereversedn appealunlessit is
clearlyerroneousPorterv. Porter 2006ND 123,; 5, 714
N.W.2d865."A finding of factis clearly erroneousf it is
inducedby an erroneouwiew of thelaw, if thereis no
evidenceto supportit, or if, althoughthereis some
evidenceto supportthefinding, onthe entireevidencewe
areleft with a definiteandfirm convictionthata mistake
hasbeenmade."Dvorakv. Dvorak 2006ND 171,; 11,
719N.W.2d 362.

[ 7] "A parententitledto the custodyof a child may not
changetheresidenceof the child to anotherstateexcept
uponorderof the courtor with the consenbf the
noncustodiaparent."N.D.C.C.=a 14-09-07.A court's
primary consideratiorin relocationcasedss whetherit is in
the child's bestinterestdo moveto anotherstate.Dvorak,
2006ND 171,, 12, 719N.W.2d 362. The custodialparent
hasthe burdenof proving, by a preponderancef the
evidencethatthemoveis in the child's bestinterests.d.

[} 8] In evaluatingwhetherthe moveis in thechild's best
intereststhe district court mustapply the four factors
enumeratedh Stoutv. Stout, 1997ND 61,560N.W.2d
903,andmodifiedin Hawkinsonv. Hawkinson

1. Theprospectiveadvantagesf themovein
improvingthe custodialparent'sandchild’'squality
of life,

2. Theintegrity of the custodialparent'smotive for

relocation,consideringwhetherit is to defeator
detervisitation by thenoncustodiaparent,
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3. Theintegrity of thenoncustodiaparent'smotives
for opposingthe move,[and]

4. The potentialnegativeimpacton therelationship
betweerthe noncustodiaparentandthe child,
includingwhetherthereis a realisticopportunityfor
visitation which canprovidean adequatéasisfor
preservingandfosteringthe noncustodiaparent's
relationshipwith thechild if relocationis allowed,
andthelikelihood thateachparentwill complywith
suchalternatevisitation.

Hawkinsonv. Hawkinson 1999ND 58, ,, 6, 9, 591
N.W.2d 144.Onefactoris not dominant,andwhatmay be
aminor factorin onecasemaybe moreimportantin
anothercase Dvorak 2006ND 171,, 14, 719N.W.2d
362. The courtmustaddressll four factorsin evaluating
whetherthe moveis in the child's bestinterestsandfailure
to addresall four factorsis reversibleerror. Porter 2006
ND 123,; 6, 714N.W.2d 865.

[} 9] In this casethedistrict courtmadefindings on the
four StoutHawkinsonfactors.Merritt doesnot challenge
the court'sfindings on the secondandthird factors,but
argueghe court'sfindings on the first andfourth factorsare
clearlyerroneous.

A

[} 10] Thefirst StoutHawkinsonfactorrequiresthe district
courtto considerthe prospectiveadvantagesf the move,
andin doing so, the courtmustconsiderboth the economic
opportunitiesandthe non-economidenefitsof the
relocation.Porter 2006ND 123, 8, 714N.W.2d865.An
essentiapartof the analysisis the "'importanceof
maintainingcontinuity andstability in the custodial
family.™ Id. (quotingGoff v. Goff, 1999ND 95, 14, 593
N.W.2d 768)."A [district] courtthatfails to give sufficient
credenceo theimportanceof keepingthe custodialfamily

intactcommitsreversibleerror." OppegareGesslelv.
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Gessler2004ND 141,; 10, 681 N.W.2d 762.

[ 11] Here,thedistrict courtconcludeahefirst factordid
not supportrelocationandmadethe following findings:

In the presenicase Kari [Merritt] argueghatshe
hasimprovedemploymenbpportunitiesn West
Virginia. Shehasbeenattendingschoolto become
achemicaladdictiontreatmeniprofessionaland
testifiedthatsheis requiredto completean
internshipbeforeshecanbe employed.Shebelieves
shehasan opportunityto completetheinternship
andgainemploymenin WestVirginia.

However,sheoptednotto seekaninternshipin
North Dakotabecausesheplannedo move.While
theremay not havebeenopportunitiedor an
internshipin MercerCounty,theevidencesuggests
shemightwell be ableto completeaninternshipin
the BismarckMandanareaor in anotherocation
relatively closeto herhome.

While Kari [Merritt] believesshemay havebetter
employmenbpportunitiesn WestVirginia, there
wasno evidenceconcerningsalariesandcostof
living onwhich the Courtcould makea
determinatiorthata movewould improveher
standardf living.

The court'sfindings alsosuggesthe courtconcluded
Merritt would not benefitfrom the movebecausder
husbandvorks out of town mostof theyearandit may be
betterif Michael Merritt movedto North Dakota.In
summarizingts decision,the courtsaid:

Basedontherecord,l concludeKari [Merritt] has
not establishedhatthe movewould improveher
quality of life, andit would impactnegativelyon
[the child's] quality of life. The movewould allow
Kari [Merritt] to live whereherhusbandesidesput
heis awayfrom his residencea significantamount
of time. While shemay obtainemploymenin West
Virginia, shehasnot madea goodfaith effort to
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obtainsimilar employmenin theareawhereshe
now resides.The movewould require[the child] to
leavethe areawhereshehaslived andenjoyeda
closerelationshipwith both of herparents.

[} 12] The courtfound Merritt did not makea goodfaith
effort to find employmenin North Dakotaanddid not
presenevidenceof the economicbenefitsof moving.
However,Merritt did not chooseto movefor economic
reasonsshewantedto moveto live with hernewhusband.
The courtfailed to considerthe benefitsto the custodial
family asaresult. Theinterestsof the child areso
connectedo the custodialparent'swell beingthatthe
interestsof the custodialparentmustbe takeninto account:

Prohibitinga moveby the custodialparentmay
forcethatparentto choosebetweercustodyof his
or herchild andopportunitieghatmay benefitthe
family unit, including the child aswell asthe
parent.Thesemayincludeanewmarriage an
importantjob opportunity,or areturnto thehelp
providedby an extendedamily in therearingof the
child by a singleparent.imposingthis choicecan
be severelydetrimentalo the psychologicabnd
economicwell-beingof the parentover manyyears.
It alsohasthe potentialfor burdeningthe parent
child relationshipfor manyyears,regardlessf the
choicethe parentmakes.

Stoutv. Stout, 1997ND 61,; 18, 560N.W.2d 903
(quotingJudith S. WallersteinandTony J. Tanke,To Move

or Not to Move: PsychologicabndlL egal Consideration

the Relocationof ChildrenFollowing Divorce, Fam.L.Q.,
Vol. 30 No. 2, Pg.305,314-15(Summerl996))(emphasis

added).In this case the court'sdecisionmayforce Merritt
to choosebetweerhernew marriageandhavingphysical
custodyof her child.

[} 13] We havelong emphasizedevenbeforethe
StoutHawkinsonfactorswereapplied,theimportanceof
maintainingcontinuity andstability in the custodialfamily,
which includesallowing the custodialfamily to moveto be
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with a newspouseandwe havereversedelocation
decisionsvhenthe courtdid not give thatconsideration
enoughweight. See.e.qg, Tibor v. Tibor, 1999ND 150,

+ 19 598N.W.2d 480 (reversingdenial,courtfailed to
give adequateonsideratiorio keepingcustodialfamily
togetherafter custodialparentwantedto relocatebecause
new spousehadsecured high payingjob out of state);
Paulsonv. Bauske 1998ND 17,; 9, 574N.W.2d801
(reversingdenial,courtfailed to give adequate
consideratiorto the needto keepthe custodialfamily
togetherafter custodialparentwantedto relocatebecause
new spousesecurecemploymenin anotherstate);seealso
Thomasv. Thomas 446 N.W.2d433,435(N.D. 1989)
(affirming district court'sfinding that continuity and
stability in custodialfamily weighedheavilyin favor of
allowing moveafter custodialparentwantedto relocate
becausanew spouse'sob requiredmove). Furthermorewe
canfind no casesvherea custodialparent'srequesto
moveout of stateto live with a new spousevasdenied
whenthe integrity of the custodialparent'smotive for
moving wasnot questioned.

[} 14] Thoughin Stoutwe saidthatwhile "no onefactoris
to bedominant"in therelocationanalysis,we recognized
thatonefactor maybe minorin onecase but thedominant
factorin anothercase.Stout, 1997ND 61,,; 37, 560
N.W.2d 903. Whenthe custodialparentdesireso moveto
live with a new spousewe concludethatfact becomes
dominantin favor of allowing the move,particularly,in
casessuchasthis, whenthereis no evidenceof ill motive
or thatthe visitationis not likely to occur.

Thechildren'sbestinterestsareinextricably
interwovenwith the quality of life of the custodial
parentwith whomtheylive anduponwhomthey
rely emotionally.A movewhich benefitsthe health
andwell-beingof a custodialparentis certainly
beneficialto the parent'schild, andis consequently
in thechild'sbestinterestslt is axiomaticthata
newly-wed couplewantsto live togetherandthat
thechild is benefittedby the satisfactiorthatthe
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custodialparentderivesfrom residingwith her
spouse.

Tibor, 1999ND 150,; 13, 598 N.W.2d 480 (citationsand
guotationsomitted).In this casethe courtclearly erredin
failing to give any consideratiorto the non-economic
benefitsof the move,including the importanceof the
stability andcontinuity of the custodialfamily andthe new
marriage.

[ 15] Moreover,the court'sfindings aboutthe economic
advantagesf the movearenot supporteddy the evidence.
The courtfound Merritt did not presentevidenceof salaries
andcost-of-living. A custodialparentis not requiredto
providea comparativecost-of-living analysisto provethe
economicadvantagesf the move.Dicksonv. Dickson
2001ND 157,; 19, 634N.W.2d 76. Merritt presented
evidenceof the economicadvantagesf the move. Merritt
testifiedthatshereceivedan offer of employmenin West
Virginia, andthatshewould earnapproximately$10,000
moreperyearin WestVirginia asanaddictioncounselor
thanin North Dakota.Merritt testifiedthe custodialfamily
would be betteroff financially if theyresidein West
Virginia becausd¢heywould only haveto supportone
householdShealsotestifiedthat, if shestayedin North
Dakota,shewould haveto relocatewithin the statebecause
thereareno job opportunitiedor addictioncounselorsn
the areawheresheresides Michael Merritt testifiedthatif
he movedto North Dakotahis expensesvould increase
becausdne would haveto providehis own transportatiorio
job sitesthroughoutthe country. The evidencen therecord
doesnot supporithe court'sfindings.

[} 16] We concludethedistrict courtfailed to correctly
applythelaw. It did not give consideratiorto the evidence
Merritt offeredof both economicandnon-economic
advantagesf the move,andfailed to considerthe
importanceof keepingthe custodialfamily intact. We
thereforeconcludethe court'sfindings areclearly
erroneous.
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B

[} 17] Thefourth StoutHawkinsonfactorrequiresthe
district courtconsider'the negativeimpactof the moveon
the noncustodiaparent'srelationshipwith the child[] and
the ability to restructurevisitationto fosterandpreservehe
relationship."OppegardGessler 2004ND 141,; 15, 681
N.W.2d 762. Distancealonecannotbe the basisfor denying
the custodialparent'ssequesto move,ratherit mustbe
consideredn the contextof the ability to modify the
visitation scheduleso thatthe noncustodiaparent's
relationshipwith the child is maintained Goff, 1999ND
95,; 17, 593N.W.2d768. Although it maybeimpossible
to establisha visitation schedulewith the sameamountof
visitation or with visitationasfrequent,in analyzingthe
fourth factor, the courtmustconsiderthat"[a] visitation
schedulewvhich provideslessfrequent,but extended,
visitation periodswill preservea noncustodiaparent's
ability to fosteranddevelopa relationshipwith the child."
Tibor, 1999ND 150,, 24, 598 N.W.2d480.

[} 18] Here,both Merritt andGilbert proposeda modified
visitation scheduleMerritt proposedveeklong
Thanksgiving,Christmasandspringbreakor Easter
visitationin alternatingyears;andextendedsummer
visitation startingwith five weeksduring the summerof
2006andincreasingoy oneweekeachyearup to a total of
eightweeksof visitation. Merritt proposedhe visitation
exchange®sccurin Beloit, Wisconsin,with eachparty
payingtheir own expensesandif the child travelsby plane
Gilbertwould pay for the child's ticket anda parentwould
accompanyhe child on the plane,with the parentpaying
for their ownticket. Gilbert proposeda similar visitation
scheduleput requestedummetvisitation startingone
weekafterthe completionof the schoolyearandending
oneweekbeforethe startof the newschoolyear.Gilbert
alsoagreedo useBeloit, Wisconsin,asanexchange
locationwith eachparty payingtheir own transportation
expenseshut he proposedf the child travelsby planea
parentwould accompanyhe child andthe partieswould
evenlysplit the child's transportatiorexpenses.
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[} 19] Thedistrict courtconcludedhe fourth factordid not
supportrelocationafter consideringonly Merritt's proposed
visitation scheduleThe courtfoundit wasunlikely thefull
amountof visitationwould occurbecauset would involve
alot of traveltime andsignificantexpenseandthe summer
visitationwasnot an extendedvisitation becauset wasthe
sameamountof visitation Gilbert receivesunderthe current
visitation scheduleThe courtconcludedhe movewould
negativelyimpactthe child's relationshipwith herfather
andextendedamily, andtherewould not be areasonable
opportunityfor visitationto maintainthe child's
relationshipwith Gilbertandextendedamily.

[ 20] We concludethe district court'sfindings that
visitation could not be restructuredareclearly erroneous.
Thecourtonly consideredMerritt's proposedvisitation,and
failed to considerGilbert's proposalor to fashionits own
visitation schedule Thedistrict courtconcludedhe
visitationwould likely not occurdueto the high
transportatiorcosts,but thereis no evidenceto supportthe
court'sfinding. Merritt hascompliedwith the courtordered
visitationin the pastandhasbeenflexible allowing more
visitationthenwasordered.Thereis no evidencan the
recordthatthe visitation would not occur. Furthermore,
Gilbert concededn his brief andat oral argumenthe
visitation schedulecould berestructuredthereis no reason
the visitationwould not occur,andthe evidencedid not
supportthe court'sfindings.

[} 21] Thevisitationschedulecanberestructuredo foster
therelationshipbetweerthe child andGilbert by allowing
liberal visitation duringthe summemonthsandholiday
vacations Gilbert'sproposedvisitation scheduldas similar
to thosewe haveindicatedareacceptablen othercases.
See.e.q, Jelsingv. Peterson2007ND 41,;, 19-20;
Tibor, 1999ND 150, 25-26 598N.W.2d480.Gilbert's
proposedvisitation scheduleallowedfor weeklong
Thanksgiving,Christmasandspringbreakor Easter
visitationin alternatingyears,andsummelvisitation
beginningoneweekafterthe schoolyearendsuntil one
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weekbeforethe schoolyearbegins.He alsoproposedhe
visitationexchange®&ccurin Beloit, Wisconsin,with the
partiespayingtheir own transportatiorexpensesor if air
transportations usedthe partieswould split the child's
transportatiorexpensesOn remand the district courtcan
considerestablishinga visitation schedulesimilar to that
proposedy Gilbert.

[} 22] Thedistrict courtcanalsoconsidemwhethervirtual
visitation canbe usedto supplementn-personvisitation.
Virtual visitationincludesusing the telephone)nternet,
web-cam,andotherwirelessor wired technologiego
ensurethe child hasfrequentandmeaningfulcontactwith
the noncustodiaparent.lt is mostusefulin casesuchas
this wherethe child andnoncustodiaparentare
accustomedo seeingeachotheron aregularbasisbut no
longerwill beableto becaus®f the relocation.Virtual
visitationis not a substitutefor personakontact,but it can
be a usefultool to supplemenin-personwvisitation. Virtual
visitationis becomingmorewidely recognizecasa way to
supplementn-personvisitation. See.e.qg, Tibor, 1999ND
150,; 26, 598 N.W.2d 480 ("moderntransportation
reduceghe measureof distancefrom daysto hours,and
instantcommunicatioris availablethroughphoneandcable
links."); McCoy Vv. McCoy, 764 A.2d 449,454 (N.J. Super.
Ct. App. Div. 2001)(usingthe Internetto enhance
visitationwascreativeandinnovative);Fla. Stat. Ann.

1 61.13001(9)(a)2007)(urgescourtsto considervirtual
visitationin relocationcases)Utah CodeAnn. a 30-3-
33(14)(2007)(advisoryguidelinesfor parenttime
arrangementsuggestsingvirtual visitationto supplement
in-personvisitation); Wis. Stat.Ann. & 767.41(2007)
(parentingplan shouldincludeinformationaboutusing
electroniccommunicatiorbetweenchild andparent).
Virtual visitationis anotheroption the district courtcan
considerto help maintainandfosterthe relationshipthe
child haswith Gilbertandherextendedamily.

[} 23] We havereviewedthe recordandconcludethe
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district court'sfinding the moveis not in thechild's best
interestds clearly erroneousBecausédhe district court's
findings on economicbenefitsarenot supportedoy the
evidencethedistrict courtfailed to considerthe importance
of the stability of the custodialfamily andnew marriage,
thereis no evidenceof ill motive, andthedistrict court's
findings thatvisitation could not be restructurecr is not
likely to occurarenot supportedoy the evidencewe
concludethe district court misappliedthe law andon this
recordwe areleft with a definite andfirm convictiona
mistakehasbeenmade.We reversethe orderof the district
courtandremandwith instructionsthe district courtenter
anordergrantingthe motion to moveandestablishingan
appropriatevisitation schedule.

[} 24] Mary MuehlenMaring
CarolRonningKapsner
BennyA. Graff, S.J.
GeraldW. VandeWalle,C.J.

[} 25] The HonorableBennyA. Graff, S.J, sitting in place
of SandstromJ., disqualified.

Crothers, Justice, concurring in part and dissenting in
part.

[} 26] | concurwith the majority'sconclusionthatthe
district courterredwhenapplyingfactor 1. Majority
opinionat; 16. The casemustbereversedandshouldbe
remandedor thedistrict court'sfurtheranalysisof factor 1.

[} 27] Dependingon thedistrict court'sfindings and
conclusionaunderfactor 1, the district courtmight needto
makeadditionalfindings andconclusionsunderfactor 4.
Making findings andconclusionsundereitherfactor 1 or
factor4 is, in thefirst instancega job for the district court
andnot us. SeeKlein v. Larson 2006ND 236,; 36, 724
N.W.2d 565 (Crothers,J., dissenting).

[} 28] | believethis Courtis usurpingthe district court's
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fact-finding function by requiringthatthe district court
enteran ordergrantingthe motion to move.| would
remandto allow thedistrict courtto finish its work. |
thereforedissentfrom thoseportionsof the opinion
adjudicatingthe factorsandgrantingthe requestedelief.

[} 29] DanielJ. Crothers
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